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BACKGROUND ON LGBTQI+ 
STUDENTS
Title IX protects LGBTQI+ students’ right to access educa-

tional opportunities and activities without being subjected 

to bullying, harassment, or other discrimination on the basis 

of their sexual orientation or gender identity. 

Despite protections under the law, LGBTQI+ students face 

significant barriers to equality at school because of their 

sexual orientation, gender identity, gender expression, 

transgender or nonbinary status, or intersex status. A ma-

jority of LGBTQI+ students (59.1 percent) experience dis-

criminatory policies and practices, such as being forced by 

dress and grooming codes to conform to sex stereotypes 

for their assigned gender at birth, being barred from form-

ing a Gender-Sexuality Alliance (GSA) or similar peer sup-

port group, and being misgendered.1  In 2019, more than 

eight in 10 LGBTQI+ students were verbally harassed and 

over one-third were physically harassed because of their 

sexual orientation, gender identity, or gender expression.2  

Schools often fail to respond effectively to anti-LGBTQI+ 



harassment or bullying: more than one in five LGBTQI+ 

students who reported being harassed or bullied to 

school staff were told to change their behavior by, for 

example, changing the way they dressed, and over 7 

percent were disciplined after reporting their victim-

ization to school staff3 (see Discriminatory Discipline 
Based on Sex and Race for more information).

Transgender and nonbinary youth experience more 

hostile school climates than their cisgender LGBQ 

peers, with transgender girls reporting some of the 

highest levels of harassment and discriminatory school 

discipline.4 Among transgender adults who were out 

or perceived as transgender while in PK–12 schools, 

13 percent were sexually assaulted as children, and 

transgender women were twice as likely to have been 

sexually assaulted while in PK–12 schools as transgender 

men and nonbinary people.5 In higher education, 23 

percent of transgender and nonbinary students are 

sexually assaulted during their time in college.6  Relatedly, 

transgender students who have been banned from 

using locker rooms and restrooms that matched their 

gender identity are significantly more likely to have 

been sexually assaulted during the previous 12 months.7 

Anti-LGBTQI+ discrimination has devastating effects on 

LGBTQI+ students’ ability to learn and feel safe in school. 

LGBTQI+ youth are more than four times more likely to 

attempt suicide than their non-LGBTQI+ peers.8  Although 

participation in extracurricular activities such as sports 

increases LGBTQI+ students’ feeling of connection to 

their school and overall well-being, more than 40 percent 

of LGBTQI+ students avoid gym classes because they feel 

unsafe or uncomfortable, and one in 10 of them report 

that school officials had either prevented or discouraged 

them from playing sports because of their identity.9  

Among transgender adults who were out or perceived 

as transgender in PK–12 school, 17 percent of them left 

or were pushed out of at least one school because of 

the anti-transgender mistreatment they faced.10 

Developments Since 1972
There has been significant but uneven progress 
in preventing and effectively responding to 
discriminatory school policies and practices, and 
harassment and bullying of LGBTQI+ youth.11 For 
years, courts have affirmed that discrimination on 
the basis of sexual orientation, gender identity, and 
transgender status are forms of sex discrimination.12  
In 2016, the Departments of Education and Justice 
under the Obama administration issued guidance 
addressing transgender students’ Title IX civil 
rights protections,13 although this guidance was 
quickly rescinded by the Trump administration 
in 2017.14 However, in 2020, the Supreme Court 

affirmed that sex discrimination in the workplace 
includes discrimination based on sexual orientation 
or gender identity.15  Since then, federal courts have 
increasingly held that under the same analysis, Title 
IX provides such protections, specifically including 
protections of transgender students’ access to sex-
separated restrooms and sports teams consistent 
with their gender identity.16 Similarly, the Department 
of Education under the Biden administration has cited 
Bostock in affirming that “Title IX’s prohibition on 
discrimination ‘on the basis of sex’... encompass[es] 
discrimination on the basis of sexual orientation and 
gender identity”17 and has issued new resources 
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explaining that schools must address bullying and 
harassment on the basis of sexual orientation, gender 
identity, and intersex status.18  The Department’s new 
resources also provide examples of discriminatory 
school practices that its Office for Civil Rights (OCR) 
can investigate, including school staff barring a 
transgender student from using the bathroom that 
aligns with their gender identity or preventing a high 
school girl from bringing her girlfriend to prom.19 

However, the rights of LGBTQI+ students to 
participate equally in school are under attack 
across the country. Since March 2020, 12 states 
have banned transgender students—and in many 
cases, specifically transgender girls and women—

from playing on teams consistent with their gender 
identity,20 even though research suggests that 
excluding transgender athletes is correlated with 
a decrease in sports participation among all girls 
and women (see Gender Equity in Athletics).21  
In just the first three months of 2022, at least 18 
states have introduced over 30 bills that prohibit 
or create barriers to LGBTQI+ inclusive teaching 
practices, books, or curriculum.22 For example, 
Florida’s “Don’t Say Gay or Trans” bill, signed into 
law in March 2022, prohibits teaching students about 
LGBTQI+ identities.23 A number of states have also 
revived anti-transgender restroom bans, despite 
no evidence of any link between inclusive restroom 
policies and sexual assaults in restrooms.24 

DEVELOPMENTS SINCE 1972  continued

The Department of Education 
should:
•  Prioritize enforcement of Title IX protections 

for LGBTQI+ students and educators by coor-
dinating full implementation of Bostock and 
other legal developments with the Department 
of Justice and all other agencies that enforce 
sex nondiscrimination laws and regulations, 
such as Title IX, Title X, the Fair Housing Act, 
the Equal Credit Opportunity Act, or the Fair 
Labor Standards Act. This includes protecting 

the right of LGBTQI+ students to learn in a safe, 
nondiscriminatory environment; to use names, 
pronouns, and identification documents consis-
tent with their gender identity; to have access to 
sex-separated activities and facilities consistent 
with their gender identity; and to have their 
privacy protected in all education records.

•  Condemn state and local governments’ attacks 
on LGBTQI+ students’ rights, and coordinate 
with the Department of Justice to submit amicus 
briefs in litigation challenging these harmful laws 
as contrary to Title IX’s protections against anti-
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RECOMMENDATIONS  continued

LGBTQI+ discrimination. This includes reiterating 
that transgender athletes pose no threat to girls’ 
and women's sports and that anti-transgender 
bans detract from the real and documented 
issues facing girls’ and women’s sports, like 
inadequate funding, high rates of sexual abuse, 
and fewer participation opportunities to play, 
especially for girls of color.

•  Reiterate that OCR now accepts Title IX 
complaints alleging anti-LGBTQI+ discrimination, 
and reach out to students and families who 
previously filed such complaints with OCR only 
to have those complaints rejected or narrowed 
because of erroneous interpretations of the law.

•  Utilize OCR’s Civil Rights Data Collection to collect 
data that will provide a greater understanding 
of the experience of transgender and nonbinary 
youth in extracurricular settings such as clubs 
and athletics (see recommendations in Gender 
Equity in Athletics).

•  Publicize key case resolutions for Title 
IX complaints involving anti-LGBTQI+ 
discrimination.

•  Update Title IX guidance and best practices 
resources on topics such as policy review and 
development, school climate assessments, 
and federal funding that can support LGBTQI+ 
students’ rights. 

•  Remind all stakeholders that preventing and 
remedying discrimination is a compelling 
government interest, and so any exceptions, 
including religious exemptions, must be 
narrowly construed so that federal funding is 
not used to subsidize discrimination, including 
against LGBTQI+ individuals.

Congress should:
•  Pass the Safe Schools Improvement Act, which 

will ensure states adopt a proven strategy to 
prevent and address bias-based bullying in 
PK–12 schools by enumerating of race, color, 
national origin, sex (specifically including sexual 
orientation and gender identity), disability, and 
religion in locally tailored anti-bullying policies.

•  Pass the Tyler Clementi Higher Education 
Anti-Harassment Act to require federally 
funded colleges and universities to adopt anti-
harassment policies that prohibit and address 
harassment based on race, color, national origin, 
sex (specifically including sexual orientation and 
gender identity), disability, or religion.

•  Pass the Equality Act to strengthen civil rights 
protections for LGBTQI+ youth and educators 
across multiple dimensions of their lives and 
experiences.

•  Pass the Do No Harm Act to clarify that 
protections for religious freedom codified in 
the Religious Freedom Restoration Act do not 
create a safe haven for discrimination. 

•  Pass the LGBTQ Data Inclusion Act so that 
the experiences of all individuals, including 
LGBTQI+ students and educators, are accurately 
represented in federal data collection efforts and 
research can continue to inform best practices 
and effective, efficient uses of federal funding.

•  Pass the STOP Bullying Act to establish a grant 
program that will support efforts, at the state level 
to establish anti-bullying task forces to study, 
address, and reduce bullying in elementary and 
secondary schools, and for other purposes. 
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